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Complaint 


(Caption Omitted) 


Plaintiffs, by their attorney, for their Complaint, allege 
that: 


1. Plaintiffs bring this cause of action as real parties 


in interest, and against defendant as a real party in interest, on’ 


a contract between labor organ® ations, to wit: the Constitution 
of the American Federation of Labor and Congress of Industrial 
Organizations (hereinafter referred to as the AFL-CIO Constitution) , 
and for violations of that contract as set forth and alleged here- 
inafter, Jurisdiction is Scpiligecun upon this Court by Section 
301(a) of the Labor-Management Relations Act of 1947 (hereinafter 


the LMRA), 29 U.S.C. 185(a). 


! 2, CLASS ACTION ALLEGATIONS, (a) Tis action is properly 
_ Maintainable as a class action pursuant to Rule 23(b)(2), Federal 

: Rules of Civil Procedure. (b) There are approximately 120 members 
of the class representedby the named plaintiffs, (c) The cless 

' represented consists of all members of local unions comprising 

! Painters! District Couneii No, 9 of New York City (hereinftar 

| Painters' District Council) who are either employed as or seeking 
employment as woodwork finishers at shops or plants within the 


| five boroughs of the City of New York, (d) The clahs of the 
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' named individuals are vypice” of the claims of the class as a 


{ 


' Whole and there are no conflicts of interest among the class. 


(e) The questions of law and fact common to the class are the 


entitlement of members of the Class, as real parties in interest, 


to enforcement of Article XX of the AFL-CIO Constitution and of a 


particular arbitral determination made and rendered pursuant to 
fuch Article in Case No. 59-31 by Impartial Umpire David L. Cole, 
on September 4, 1969, 

3. Defendant DISTRicT COUNCIL OF NEW YORK crry AND VICINITY 
OF UNITED BROTHERHOOD OF CARPENTERS AND ‘JOINERS OF AMERICA, AFL- 
cro (hereinafte Carpenters! District Council) is and at all times 
herein mentioned has been a labor organization representing 
employees in an industry affecting commerc> “ithin the meaning of 


the LMRA, and maintains its principal office at 204 Fast 23rq. 


Street in t'> City, County and Sate of New York, within the geogra- 


phical jurisdiction of this Court, 

4, Wach of the plaintiffs is, and at all times herein 
mentioned has been, a member of one of the 27 local unions that 
comprise the Painters! District Council, and that are affiliated 
with the International Brotherhood of Painters and Allied Trades 
(hereinafter Painters! Brotherhood) . Each of the Plaintiffs is 
by trade and occupation, and at all times herein mentioned has been 
by trade and accupation, a woodwork finisher and is, and at all 
times herein mentioned has been, cither employed or seeking wep tis 


ment as a woodwork finisher, 


EY 


Lf 
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5. Painters' Brotherhood is and at all times herein men- 
tioned has been an international labor organization representing 


, employees in an industry affecting commerce within the meaning of 


| the LMRA, 


6, At all times herein mentioned Painters' Brotherhood 

: has been, and still is, composed of various local unions and other 

i sudordinate bodies, ire luding Painters! District Council and the 

: local unions aforedescribed which compose it, 

7. Carpenters' District Council is and at all times herein. 
ment ioned has been a subordinate body of and affiliated with 

an international labor organization, to wit: United Brotherhood of 
Carpenters and Joiners of America (hereinafter Carpenters! Brother- 
hood), and at all times herein mentioned Carpenters' Brotherhood ! 

has been, and still is, an international labor organization repre-: 

: Senting employees in an industry affecting commerce within the 

‘meaning of the LMRA, 

8. Painters' Brotherhood and Car-enters' Brotherhood are, 
and at all times herein mentioned have been, affiliates of tle Ameri- 
can Federation of Labor and Cmgress of Industrial Organizations 
(hereinafter AFL-CIO) . 

9. Painters! Brotherhood and Carpentess' Brotherhood main- 

‘tain their principal offices in the City of Washington, District of 
Columbia, 


10. In ‘or about 1955, AFL-CIO adopted, at a convention at 
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which Painters! Brothertood and Carpenters! Brotherhood were each 
duly represented by delegates with full voting rights and powers, 
a Constitution, referred to herein as the AFL-CIO Constitutim, 
and at various times since 1955 the said AFL-CIO has duly adopted, 


by convention action, and in conventions at which Painters! Brothe.~ 


_ hood and Carpenters! Brotherhood were each duly represented by 


delegates, adopted amendments thereto, and at all times from the 
adoption of the AFL-CIO Constitution in 1955 until the present 
Painters! Brotherhood have agreed, on behalf af themselves and of 
all subordinate bodies, including Carpehters! District Council and 


Painters! District Council, to be bound and to continue to be 


| bound by the terms and provisions of the AFL-CIO Constitution, 


ll, Neither Painters' Brotherhood nor Carpenters! Brother-~ 
hood has ever, at any time, repudiated or abrogated or rescinded 
the AFL-CIO Constitution or its duties and obligations under the 
AFL-CIO Constitution, 

12, By reason of tke adherence of Painters! Brotherhoc and 
of Carpenters! Brotherhood to the AFL-CIO Constitution, all subor-., 
inate bodies of each are and remain bound by the provisions there~ 
ox 

13. By the terms andprovisions of the AFL-CIO Constitution, 
on January 1, 1962, Article XX of the AFL-CIO Constitution came 
into effect between and among @11 national and intemational and 


otherlabor organizations affiliated with the AFL-CIO, and the said 


% 2 enemas 
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. Article has remained in effect, and remains in effect, between and 
among all such labor organizations so affiliated, and in particular 


between and among Painters? Brotherhood and Carpenters! Brothe rhood, 


14, Te said Article XX of the AFL-CIO Constitution provides 
and at all times hereinmentioned has provided, that it is the duty 
of each labor organization affiliated with the AFL-Cro to respect 
_ the established collective bargaining relationships and established 
. work relationships of every other labor organization affiliated 

with the AFL-CIC, and provides for the settlement of disputes 
arising under such Article by an arbitral procedure set out and 
Specified in such Article, 
15. For many yeare prior to September 4, 1969, and in 
particular prior to July 1967, Painters! Brotherhood and its 
_ Subordinate body, Painters! District Council, had established 
collective bargaining relatimships and established work relation- 
: ships with twenty-one woodwork finishing plants or shops in New 
York City, and represented the woodwork finishing employees of 
Such plants or shops in collective bargaining; and until July 


1967 Painters! District Council regularly entered into collective 


bargaining agreements with the employers! association which repree 


sented the said twenty-one woodwork finishing plants or shops in 
collective bargaining, 
16, In duly 1967, thecollective bargaining agreement there- 


tofore in force between Painters! District Council and the employ- 
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ers' association which represented the aforesaid twenty-one wood~ 
work finishing plants or shops in collective bargaining expred and 
a strike ensued, 

17. During the strike described in »aragraph 16 above, 
Carpenters District Council sent its members through the picket 
lines maintained by Painters! District Council outside the twenty- 
one woodwork finishing plants or shops uforedescribed to perform 
work that had, until the commencement of the strike, been perfor- 
med by members of Painters! District Council, 

18, Following July 1967, the aforesaid strike terminated 
upon an understanding that a collective bargaining agreement would 
be entered into, and negotiations toward that end continued; in 
March 1969, however, the strike began again. Upon the first 


termination of the strike, some of the members of Carpenters! 


District Council sent through picket lines of the Painters! Dis- 


trict Council as aforedescribed were withdrawn and replaced by 
members of Painters! District Council; however, after the resump- 
tion of the strike in March 1959, the Carpenters' District Council, 
acting in concert with the employers, once again sent its members 
through the picket lines of the Painters! District Council to per- 
form work that had until such resumption, or until the commencement 
of the strike, been performed by members of Pcinters! District 
Council, 


19. In acting as aforesaid, the Car 


Council violated and failed to respect the established collective | 


bargaining and established work relationships of Painters! District 


Council, 


20, By reason of the actions described in paragraph 18 


hereinabove, Painters! Brotherhood, on or about April lo, 1969, 


filed a complaint within Article XX of the AFL-CIO Constit ution 


against the Carpenters! Brotherhood, 


21, Pursuant to the provisions of Article xx of the AFL- 


CIO Constitution, the complaint of the Painters? Brotherhood, de-~ 


scribed in paragraph 29 above, was brought to a hearing, at which 


Carpenters! Prctherhood and Painters' Brotherhood were equally 


Siven the opportunity to present witnesses and other evidence, 


22, pit, Said hearing was conducted by an Impartial Umpire 


duly appointed and/or selected pursuant to A ticle XX of the AFL. 


CIO Constitution and was Concluded i: August 1969, 


23. On September 4, 1969, the Impartial Umpire above 


described handed down a determination in regard to the Complaint — 


filed by Painters! Brotherhood as aforesaid, a copy of which 


determination is annexed hereto as Fxhipss es 


24. The said determination of the Impartial Umpire finds 


that at 17 of the afore said twenty-one shops, Painters? District 


Council had an established work relationship as the bargaining 


| representative for woodwork finishers, ari that st the four 
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' other seps of the said twenty-one, it had represented some but 

: not others of the woodwork finishers, Accordingly, pursuant to 

|. Avbiele XX of the AFL-CIO Constitution, he determined that it was 

She duty of the Carpenters! Brotherhood, under such constitution, 

to respect the work relationship of the Painters! Brotherhood, and 

of the latter's District Council, at the 17 shops or plants, which. 

shops or plants are listed on the last page of his determinatim : 
25. Under the AFL-CIO Constitttion, and inparticular under: 

Article XX thereof, it is the duty and obligation of Carpenters! 


_ Brotherhood, and of each of its subordinate bodies, including 


Carpenters! District Council, to abey and abide by the determination 


of the Impartial Umpire unless and until the same be set aside, 
or rescinded, 

26, The aforesaid determination of the Impartial Umpire 
has never been set aside or rescinded, 

27. Painters! Brotherhood and Painters! District Council 
has repeatedly, since September 4, 1969, requested Carpenters! 
District Council to obey and abide by the determination of the 
Impartial Umpire described above. 

28. Carpenters! District Council has consistently refused 
and still refuses to obey the determination of the Impartial Umpire, 
and has continuously asserted, and continues to assert, in violatin 


of such determination, juris: iction over woodwork finishing work 
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at the seventeen plants or Shops and bargaining etonkes on behalf 
of persons performing such work, 
29, Plaintiffs and other members of the class represented 
; have made repeated protests concerning the refusal of the Carpen- 


, ters! District Council to obey the Impartial Umpire 's determination 


' and its continued assertion of jurisdiction and bar gaining rights : 


in regard to woodwork finishing work; and plaintiffs have asked 
Painters' District Council and Painters! Brotherhood to initiate 
action to compel Carpenters! District Council to obey the Impar- 
tial Umpire's determination, On June 28, 1972, a committee of 
woodwork finihers, including the three plaintiffs, served upon 

the Secretary-Treasurer of Painters! District Council a memorandum 
asking hin to take effective action to enforce the Impartial Unpire ts 
determination; and from his failure to respond appealed in writing, 
| by letter of July 5, 1972, to the Kesmena Secretary-Treasurer of 
Painters! Brotherhood, Plaintiffs again appealed to the General 
Secretary-T, easurer of Painters! Brotherhood by letter of September 
22, 1972, which letter was Signed by all three plaintiffs and by 


thirty-seven other members of the class represented, Plaintiff VOZZO 
wrote to the General President of Painters! Brotherhood on May 


8, 1973 again protesting the failure of Painters! District Council 
to take effective action to compel compliance by Carpenters! 
' District Council with the Impartial Umpire's award, Plaintirr 


SANTOS wrote to the General President of Painters! Brotherhood 
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on February 19, 1974, on March 25, 1974, on June 18, 1974, and on 
' February 4, 1975, protesting the lack of action taken to compel 
Carpenters! District Council to obey the Impartial Umpire's 
: decision. On April 18, 1974, the General President of Painters! 
: Brotherhood wrote to plaintiff SANTOS advising him that a copy of : 
, his letter of March 25, 1974 had been referred to the Secretary 
! T,.easurer of Painters! District Council for his comments; on. 
) February 14, 1975, the General President of Paintegzst Brotherhood © 
wrote to plaintiff SANTOS advising him that a copy of his letter 


— 
_of February 4, 1975 had been referred to the Secretary-Treasurer 


of Painters! District Council for his comment s, 


30. In 1972, plaintiff HOZZO sent a letter, signed also by) 
. three other menbers of the class represented, to President George | 
Meany of the AFL-CIO, with copies to the General President and 

| General S¥cretary-Treasurer of the Painters'Brotherhood » asking 

: that the Impartial Umpire's determination be enforced, 

31, On NOvember 14, 1973, the General President of the 
Painters' Brotherhood sent a letter to President George Meany of 
the AFL-CIO asking that the issue raised by the non-compliance of : 
Carpenters! District Council with the Impartial Umpire's award 
a determination be remanded tc a subcommittee of the Executive 
, Council of the AFL-CIO for adjustment, 

32. By the requests, protests and appeals above described, . 


Fi:intiffs, the class represented, and the Painters! Brotherhoca 


have exhausted all remedies reasmably available to them within 
the AFL-CIO to secure compliance by defendant Carpenters! District 
Council with the Impartial Umpire's determination and with Aiticle 
XX of the AFL-CIO Constitution, 

33. By the appeals and requests described in paragrph 29 
above, plaintiffs have exhausted all remedies reasoably available 
to them within the Painters' Brotherhood for the failure of the 
Same or of its subordinate body, Painters! District Council, to 
institute suit or other effective action to enforce the Impartial 
Umpire's determination, 


34, By reason of the failure and refusal of defendant 


i ow 
: Carpenters! District Council to obey and abide by and compiy with 


. the determination of the Impartial Umpire as required by Article 
XX of the AFL-CIO Constitution, plaintiffs and other members of 

i the class represented have lost or been denied employment as 

: woodwork finishers, snl ce been required to take up membership 

in Carpenters’ District Couneil or one of its affiliated local 

, unioas as a condition of employment or continued employment; and 

| by reason of the failure and refusal of defendant Carpenters! 

' District Council to obey and comply with such award, the 17 wood- : 

| work plants and Bhops have seased to bargain with Painters! Dis-~ 


: trict Council and have seased to pay contributions to the welfare | 


and pension funds maintained by Painters! District Couneil, and 
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as a result thereof plaintiffs and other menbers of the class 
represented have lost valuable welfare and pension benefits that 
would otherwise be due them from such funds, and have lost entitle- 


ment to sucn benefits, 


35. Unless otherwise ordered and directed by this Court, 
plaintiffs, and all members of the class represerited, will con- 
finue to suffer loss of employment and loss of entitlement to 
valuable welfare and pension benefits, and will continue to be 
required tc join Carpenters! District Council and/or its various 
local unions as a condition of employment as a woodfinisher in 
any of the 17 plants or shops aforedescribed, and Carpenters! 
District Councii will continue to assert jurisdiction over wo0de 
work finishing work and bargaining rights in regard to woodwork 
finishing employees at the 17 plants or shops aforedescribed, in 
violation of the Impartial Umpire's determination and in violatinn 
therefore of Articie XX of the AFL-CIO Constitution, and plaintiffs 
and other members of the class will suffer grievous material and 
irreparable injury and damage in consequence, for which there is 
no adequate remedy at law. 

WHTREFORE, plaintiffs demand judgment: 


1. declaring that the assertion of jurisdiction over 


woodwork finishing work and bargaining rights on behalf of persons 


performing such work at the seventeen plants or shops aforedescribec i i 


my 
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by Carpenters' District Council is a breach and violation of its 


contzactual obligations under the AFL-Cro Constitution; 


2. Ordering and directing defendant Carpenters! District 


Council, its officers, employees, agents and attorneys, and all 


persons in active concert or participation with any of them, to 
obey and perform their obligations under the AFL-CIO Constitution 
and the determination of the Impartial Umpire in regard to wood- 


work finishing work at the’ seventeen plants or shops aforedeseribed; 


3. Enjoining and restraining defendant Carpenters! District 


Council, its cificers, employees, agents and attorneys, and all 


persons in active concert or participation with any of then, 


from asserting jurisdiction over woodwork finishing work or 


bargaining rights on behalf of persons performing such work at 


Re 


eny of the seventeen shops or plants listed in the Impartial 


| Umpire's determination (Exhibit A hereto) and described above; 


4. For damages, in such sum as the Cout may determine, 
for the losses of wages suffered by each plaintiff ana member of 
the class represented, and for the losses of welfare and pension 


and other fringe benefits Suffered, by reason of the wrongful 


acts complained of; 


5. For punitive damages ir. such sum as the Cout may 
deem appropriate; 


6. for the costs of this action and necessary disburse- 


ments, including a reasonable attorney's fee;. and 
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7. For such other and further relief as may be appropriate, 


Attorney for Plaintiffs 
401 Broadway 
New York, N.Y., 10013 


(212) 431-9114 


(Next page: Appendix to Complaint, decision 


of AFL=CIO Impartial Umpire dated September 4, 1969) 
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Case No. 69-31 
Dated: September 4, 1969 
Hearing concluded: August 18, 1969 


Eefore the Impertial Umpire under the ATL-CIO Internal Disputes Plan 
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Brotherhood of Painters, Decorators 
and Paperhangers of America 

21 shops in greater New York City 
affilicred with Manufacturing 
Woodworkers' Association, Inc. 


~and= 


United Brotherhood of Carpenters 
and Joiners of America 


NN Ow wes rw ws 


Appearances: 


For 2rotnerhood of Painters, Decorators and Paperhcxcers of 
Anerica ("Painters") 


James Shay, Director of Jurisdiction 

William B. Peer, Associate General Counsel 

Henry J. Easton, Counsel, District Council No. 9 

Frank Schonfeld, Secretary-Treasurer, District Council No. 9 
Carl Blum, Administrative Aide, District Council No. 9 


For United Brotherhood of Carpenters and Joiners of Auerica ("Carpenters") 


Charles Johnson, Jc., President, New York District Council 
Francis X. Ward, General Counsel 

Daniel F. O'Connell, Counsel 

Edward A. Bjork, Secretary-Treasurer, New York District Council 
William F. Mahoney, Vice President, New York District Council 


The charges made by the Painters are that the Carpenters’ District Council 
o= Now York and the locals affiliated with ic have been violating Sections 2 
and 45 of the AFL-CIO Internal Disputes Plan since July 1, 1967 by taking over 
or attempting to take over the representation rijhts of the Painters' Distzice 
Councii No. 9 of New York City at 21 shops or by attempting by agreement or 
colltsica with the employers to have employees represented by the Caroenters 
do the work custcnarily performed by enployees represented by the Painters. These 
shops are all affiliated with the Manufacturing Woocworkers Association of Greater 
New Yoc., Inc. <c 46 claimed that the Painters hive represented the ' sodfinishers 
in the ss:ops ia question for varying periods o# years, such represencucion 
runniz, back in some instances for more than 30 years. 


anls & been a Strongly contested dispute, with feelings runnin~ unuscally 
high. wich of che confusion has stemmed from the failure to agree upon a defini- 
tion of the work in question, 
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nvolved is the final woodfinishiag work done in cabinet, furniture, or 
Manuracturing shops. While che Carpenters in their presentation and 
referred to woodfinishing in broad anc general terms, the issue re- 
nly to such work as it is performed on assembled or manufactured furcni- 
ixtures or cabinets in the finishing or Spray rooms or at the locations 
re finished pleces are delivered or installed. It is not disputed that men- 
ers Oo. the Carpenters perform certain finishing or improving operations on the 
wood they use in their cabinet work, but we are concerned only with the finish- 


For 2 good many years there have been agreements between the Association 
and the Painters’ District Council. Typically these agreements have stipulated, 
as in Section 1 of the July 1, 1964 -- June 30, 1967 agreement ,that the exployer 
recognizes this Union as the representative of the hardwood finishers "and 
agrees to cecal collectively only with this Union for and on behalf of its’ 
hardwood finishers." These agreements have also included a union shop pro- 
vision. 


“ic "exployer" meant certain shops or enterprises with whom the Painters 
not all companies associated wich the Association. The Association 
s, but the Painters claim representation rights and established 
work relationships in only 21 of these. 


mbers 


All 48 have had agreements with the Carpenters covering production work, 
but until the acreement of July 1, 1967 was made, the classifications of 
“employees covered" did not mention woodfinishers. In this latest agreement, 
however, "woodfinishers" was added in Article B, paragraph 1, and in another 
pare of the agreement, Article U, a new classification was introduced, called 
‘Wood Finisher's Helper." 


in 27 of these 48 shops, it is undisputed that the Carpenters have 
~epreserted the woodfinishers in the finishing and spray areas as well as 
ail other production employees. Our dispute is confined to such woodfinishers 
in the other 21 shops. 


While it fs not ;.ecessary to go into the details and reasons therefor, 
it is a fact that a serious feud developed before July 1967 between orficials 
of these two Councils in New York City. The Painters, being unable to reach 
agreement with the Assoctation as of July 1, 1967, declared a strike in the 21 
shops. The Carpenters, however, continued to work, and the Painters charge 
that employees represented by the Carpenters were encouraged tc and did in 
most instances take over the woodfinishing duties of the striking Painter 
members, that surreptitiously the Carpenters modified the coverage of their 
mew agreement, effective July 1, 1967, to encompass the classifications and 
work of the woodfinishers, and thereafter threatened to suspend all work in 
an} shop waich entered into agreement with the Painters giving that organization 
exclusive representation rights of the kind it had previously had as to wood- 
finishers. 

When the Painters'strike was ended, although negotiations were conducted 
and prcgress appeared to be made, no agreement could be consunmated or signed. 
The Painters have nad no agreement since July 1, 1967. It complains that nany 
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=t3 “enbers have been replaced tn these shops by euployecs represented Py, 
penters, onda that much of the work is now being perforned by the new classi- 
étion of woodltaisher helvers at rates of pay substantially below those 

that were payable under the Painters! ayreement. 


changes made in its 1967 contract were 
de by the Painters to take ovex ail wood 
of the Association, 


the Painters were attempting to interfere with either the 
collective barcaining relucionship or the estabiished work teletion- 


veenters with respect tu wood finishing or wood finishers in 26 
me Association shops, a azpenters’ complaint of violation of Article XX 
he Painters would unquestionably be sustained. Such attempts are to be 
Wich in this manner, under the provisions of the Internal Disputes Plan, 
by engaging in a counter attack which is itself in violation of 


ane 
ahene 


exceptional feature of this dispute is the ardor with which the enm- 
’ and their Association have Supported tne Carpenters and participated 
Or Sttemsted to participate in its presentation. After they were given en 
Opportunity to nake oral statements, some of then undertook to join in the 
Poloencts. They waited outside our hearing room at our hearings, and numerous 
writtca statoments were prepared by them and presented by the Carpenters as 
evicence, They have also instituted a court action to compell the Carpenters 
to provice thom with woodfinishers to replace Painter weodfinichers who are 
again on strike, the current strike having started March 21, 1969 because there 
ds still no new Peinter agreement. Their rosition is that the Carpenters have 
really represented all their employees over the years, despite the numcrous 
cuents they have had with the Painters conferring upon them in certéin shops 
exclusive right to represent hardwood finishers. The employers contend that 
Siuters had such representation rights only by sufferance of the Car- 
» and that the expanded 1967 Carpenter agreement has overriden or 
inated the rights of the Painters. 
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Whatever might be the effect in the absence of the AFL-CIO Internal Disoutes 
Plen of the enlergement of the Carpenters' agreement, it is clear that it will 
not suffice to override or weaken the established rights which the Painters 
has as en affiliate of thz AFL-CIO as set forth in Article XX of the Federa- 
tion's Constitution. 


in the presentation of the Carpenters, including the statements of the 
employesy, practices instituted during the Painters'1967 strike or since then 
are described as evidence of the customary manner of having wood finishing work 
perforacd in these shops. It is, however, the introduction of mény of suca 
practices since July 1, 1967 which is the very basis of this Internal Disputes 
Plan comoleint. 


Cae may wonder, chen, why this compiscat was delayed until April 10, 1969. 
The rec:con is that there have been Mény wilorts to aciust the differences be- 
tween cicse two affiliates. Testimony was offered indicating that they were 
eon the verge of settlemenz. It was proposed and tentatively agreed that ecch 
affiliate would have the bargaining and work relationships it had as of the pre- 
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pevios, auc that the othes would acknowledge and respect them. The 
that the Carpenters finally declined to proceec alonj these lines. 


dispute arising under Sectioa 3 of Article XX, because 
ationship of the Painters is being undermined and is 
Carpenters are charsed with violations, in t they 
azuse tO respect the established work relationships of the Painters d have 
uttemptins by agreement or collusion with the employers or by the exercise 
econonic pressure to obtain work for its members as to which the Painters 
hes established work relationships. 


OW”rR UG rr 
fb 


Evidence in considerable detail has been presented and analyzed. It is 
clear that employees represented by the Painters have customarily been perforn- 
ing woos finishing work of the kind described above 2t all 21 of the shops in 
qtestion. They have also been doing retouching or refinishing on furniture, 
fixtures and cabinets at the locations to which such iteas have been delivered. 


held in e number of previous determinations, however, that the 
ection 3 may not be invcked against another affiliaze if men- 
have interchangeably or concurrently perforned work of the kind 


at a particular plant or work site. For a list of such cases see 


has customarily been per- 
See, e.g. International Association 


lack sts - International Union of Operating Engineers (Heavy and Highway 
Constrection Industry, Chicago) Case No. 67-61. 


For che reason set forth in the preceding paragraph the refinisting and 
retouching work at the places of delivery may not be included in rhe established 
work relationship of the Painters. Eecause there has been a mixed practice 
at certcin plants, meaning that it nas been customary to have the stipuleted 
wooed finishing work done both by employees represented by the Painters cand by 
others in the Carpenters' bargaining units,several plants must also be excluded. 

to four shops: ‘Carmel Construction Corp., sorngold Bros., Metropoli- 
Corp., and Anton Waldman Associates. The complaint of violations 


re 
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DETERMINATION 


The complaint of the Brotherhood of Painters, Decorators and Paperhaagers 

of Anetiea beccuse of the actions of its District Council of New York 
he 
iaz and is in violation of the provisions of Secticn 3 of Article XX 


and spray rooms or areas 
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Defendant's Notice of Motion 


(Caption Omitted) 


PLEASE TAKE NOTICE t+ - upon the annexed affidavit 
of CONMWRAD F. OLSEN, sworn to on October 28, 1975, the exhibits 
annexed thereto and all prior pleadings had herein, the under- 
signed will move before the “on. Charles M. Me*zner in Room 
2201 of the United States Courthouse, Foley Square, New York, 
New York on November 14, 1975 at 9:30 A.M. or as soon there- 
after as counsel may be heard, for an Order, pursuant to Rules 
12(b) and 56 of the Federal Rules of Civil) Procedure, dismiss- 
iny “he Complaint herein for failure to state a claim upon 
Wi cs velief may be granted and granting summary judgment to 


the ‘istrict Council on the grounds that the District Council 


is entitled to judgment as a matter of law and summary judgment 


on facts concerning which there is no genuine issue, and grant- 
ing such other and further relief as to the Court way seem 
proper. 


Dated: New York, New York 
October 31, 1975 


Yours, etc.» 


BREED, ABBOTT & MORGAN 

Attorneys for Defendant 
District Council 

Office & P. O. Address 

1 Chase Manhattan Plaza 

New York, New York 10005 
(212) 944-4800 


BURTON H. HALL, ESQ. 
401 Broadway 


New York, New York 10013 
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Defendant's Rule 9(g) Statement 


STATEMENT PURSUANT TO RULE 9(C) OF THE 


GENERAL RULES OF THIS COURT 


Pursuant to Local Rule 9(g), defendant District 
Council of New York City and Vicinity of United Brotherhood 
of Carpenters and Joiners of America, AFL-CIO (the 
makes the following statement of material facts about which 
there is no genuine issue in Support of its Motion to Dismiss 


and for Summary Judgment: 


1. Since July 1, 1967, the Carpenters have had a 


ing Woodworkers Association of Greater New York, Inc. (the 
"Association") which have provided among other things that the 
Carpenters are the exclusive representative of all production 
employees including a category called "wood finishers." 

2. Although Painters District Council No. 9 (the 
"Painters") had collective bargaining agreements with the 
Association prior to July 1, 1967 covering a certain category 
of employee called "wood finishers" who worked at about 21 
shops operated by members of the Association, the Painters 
have not had a collective bargaining agreement with the As- 
sociation to cover "wood finishers" Since June 30, 1967. 

3. In August, 1968, the Painters filed charges 
against the Association with the National Labor Relations 
Board ("NLRB"), alleging a refusal to bargain by the Associa 


tion and providing illegal support to the Carpenters (the 


"ULP Case"). 


4. In Uctober, 1968, the Painters filed a petition 


with the NLRB (the "Unit Clarification Case’), asking it to 


ee the bargaining unit recognized by the Association in 
its agreement with the Carpenters entered into as of July 1, 
1967. 

5. In April, 1969, the Painters' parent, the Brother- 
hood of Painters, Decorators and Paperhangers of America (the 
"Painters Brotherhood") brought an action against the Carpen- 
ters' parent, the United Brotherhood of Carpenters and Joiners 
of America (the "Carpenters Brotherhood"), pursuant to Article 
XX of the AFL-CIO Constitution, alleging that the Carpenters 
had violated Sections 2 and 3 of Article Xx. 

6. In September, 1969, Impartial Umpire Cole, 
appointed to resolve the action brought by the Painters Brother 
hood against the Carpenters Brotherhood, rendered a decision 
(the "Cole Determination"), in which he failed to find the 
Carpenters in violation of Section 2 of Article XxX, but did 
find for the Painters on their Section 3 claim, but only as to 


17 shops operated by members of the Association. 


7. In November, 1969, the NLRB affirmed by written 
Opinion the Hearing Officer's rulings in the Unit Clarification 
Case and dismissed the Painters' petition. 

8. In June, 1971, a Trial Examiner in the ULP Case 
issued a decision upholding the Painters claim that the Associa 
tion was guilty of an unfair labor practice because certain of 


its activities violated parts of Section 8 of the National Labo 


Relations Act. 

9. The Trial Examiner's decision in the ULP Case was 
appealed by the Association and the Carpenters, and in January, 
1972, the NLRB overturned the Trial Examiner's ruling and dis- 
missed the Painters' complaint in its entirety. The Painters 
have never sought judicial review of the NLRB decision in the 
ULP Case. 

10. Since at least the final NLRB decision in the 
ULP Case, the Association has unequivocally informed the Car- 
penters that it will not recognize any other union as the bar- 
gaining agent for any of its members' employees, including 
"wood finishers," nor will it make contributicns to the fringe 
benefit funds of any union with which it does not have a con- 


tract, including the Painters. 


Affidavit of Conrad J. Olsen 


(Submitted in support of Defendant's Motion) 


(Caption Omitted) 


STATE OF NEW YORK ) 
: 88.2 
COUNTY OF NEW YORK ) 


CONRAD F. OLSEN, being duly sworn, deposes and says: 

1. I am President of District Council of New York, 
United Brotherhood of Carpenters and Joiners of America, AFL-CIO 
(the "Carpenters") and am personally familiar with the facts and 
circumstances surrounding the'issues in this case. I ‘inten this 
affidavit in support of the Carpenter's Motion to Dismiss and 


for Summary Judgment. 
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2. I have been associated with the Carpenters since 
1955 in various capacities, including Assistant to the President, 
Second Vice President and First Vice President. I have been 
President of the Carpenters since January 1, 1970, and in 


that capacity I have had overall responsibility for the Carpen- 


ters' activities and its relationships with other unions, 


including Painters District Council No. 9 (the "Painters"). In 
addition, I have been involved since 1967 with matters 
relating to any disputes between the Carpenters and the Painter 
particularly as regards the employment of wood finishers at the 
various shops of the members of the Manufacturing Woodworkers 
Association of Greater New York, Inc. (the "Association"). 

3. Thus, 1 am familiar with the facts and circum- 
stances surrounding the representational dispute between the 
Carpenters and Painters concerning employees of members of the 
Association which is the underlying basis for the action as- 


serted herein by the plaintiffs. 


I. BACKGROUND 

4. For many, many years, the Carpenters have had a 
collective bargaining relationship with the Association coverin 
workers employed by members of the Association. It is undis- 
puted that the Carpenters were and continue to be the collectiv 
bargaining representative of over 2,900 of the approximately 
3,000 employees who work for Association members. The suc- 
cessive contracts between the Association and the Carpenters 


have covered all of the various types of workers, including 


wood finishers. In a minority of the 48 shops operated by Asso 
ciation members, certain employees, because of their previous 
union affiliations, were represented by the Painters. Over the 
years, between 14 and 21 of the Association's members employed 
some wood finishers represented by the Painters, with the 
number of shops employing Painters' members varying, depending 
upon business conditions and individual employee preferences. 
5. Although individual Association employers who 
employed Painter-members signed agreements with the Painters 


sO as to assure pension and welfare contributions, the Carpenteys 


have been throughout the long bargaining history among the 


Painters, the Carpenters and the Association, the de jure bar- 
gaining representative of all of the workers employed by the 
Association. Moreover, the Carpenters have always represented 
well in excess of 50% of all employees in various aspects of 
"wood-finishing" and in certain cases, a number of wood finishets 
employed in shops which had contracts with the Painters were 


not members of the Painters, but were members of the Carpenters 


6. In general, the Association's agreements with the 
Painters followed the pattern set by the Association's agree- 
ments with the Carpenters. Any variations were very minor and 
only applied to a very small percentage of the Painter employeeég. 
II. THE BASIS OF THIS CASE 
7. The real crux of the plaintiffs' case is their 
implicit assertion that the Painters have the right (based upon 


the decision of Impartial Umpire Cole) to represent certain wo 


- 28a - 


finishers in a minicrity of the shops operated by the Associa- 
tion, and, as a result of the Painters' failure to obtain that 
right, they, the plaintiffs, have been injured. As the facts 
hereinafter presented will clearly demonstrate, the Painters have 
no such right because thay have been unable to establish before 
the National Labor Relations Board ("NLRB") that they have any 
legal basis to represent such a group of wood finishers, and, i 
fact, the NLRB has endorsed the Carpenters as the appropriate 
representative of all wood finishers employed by members of the 
Association. 

8. In 1967, as a result of a contested election for 
the office of Secretary-Treasurer and Business Manager of the 
Painters, there was a change in the administration of the 
Painters. In the election campaign, the challenger claimed 
that if elected he would in effect increase the wage scale for 


Painter members employed as wood finishers by almost $2 per 


hour. It was also rumored that the Painters might seek to 


enforce the union security clause in their agreement with 


the Association, thereby forcing Carpenters' members to join 
the Painters. 

9. The Carpenters, who had always represented “ali 
production workers" by the very terms of their agreements with 
the Association, began to fear that the Painters would try to 
carve out and create a separate employee unit of wood finishers 
Since the vast majority of wood finishers were members of the 
Carpenters, the Carpenters decided to codify their traditional 


jurisdiction, and, in the context of concluding contract 
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negotiations in June, 1967, the Carpenters and the Association 
specifically made reference to wood finishers for the first 
time. The new collective bargaining agreement was entered 
into on June 30, 1967. 

10. At the same time, the new Painters' administra- 
tion was attempting to negotiate an agreement with the 
Association. Failing to reach agreement on monetary demands, 
and informed of the Carpenters' codification of their tradi- 
tional status as representatives of the wood finishers, the 
Painters struck the Association. 

ll. The Carpenters considered the Painters' wage de- 
mands unrealistic and extremely detrimental to the future of th 
manufactured woodworking industry in New York City. In additio 
the Carpenters represented over 3,000 employees working for mem 


bews of the Association, while the Painters represented at most 


70-90 wood finishers employed at only 17 of the 48 Association | 


shops. Based on these considerations, the Carpenters refused t 
recognize the Painters' picket line. However, the Carpenters 
did not undermine the Painters’ dispute with the Association by 
replacing "wood finishing" employees who were members of the 
Painters with employees who were members of the Carpenters. 

Nor did the Carpenters accept any wood finishers who were mem- 
bers of the Painters into the Carpenters. The Association's 
members, in order to continue operations, hired new employees 
to replace the wood finishers represented by the Painters who 
were on strike. 


12. After a six-week strike, the Painters returned t 


work without any agreement with the Association. Informally, 
the Painters did agree with the Association that the Painters 
would receive the same rate of pay as the Carpenters. The 
Association claimed at the time that the strike caused Associa- 
tion members to lose over $4,009,000 worth of contracts, 
thereby losing profits of about $1,000,000. 

13. in subsequent negotiaticns between the Painters 
and the Association, the Association proposed a contract which 
included no union security clause, but rather merely referenced 
the fact that the Painters were to represent those members who 
“are or shall become" members of the Painters. The Association 
proposal was merely an attempt to codify the long-standing prac 
tice among the Carpenters, the Painters and the Association. 
The Painters, for the first time, asserted that they should be 
recognized as the exclusive bargaining agent in certain of the 
Association shops. Counsel for the Association clearly indi- 
cated that this recognition would not be forthcoming. These 
negotiations continued into 1968, but without resolution. 

14. At the same time, the Association, through its 
counsel, made clear to the Carpenters that the Association 
recognized the Carpenters as the exclusive bargaining agent 
of all wood finishers employed by the Association members, that 


the Association felt that the Carpenters could not, under 


applicable Federal law, deny membership in the Carpenters to 
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wood finishers who wanted to join, and that the no--aiding 
agreement of the AFL-CIO Constituion was both "invalid and un- 
enforceable" under Federal law. Furthermore the Association 
clearly indicated that it could not grant exclusive jurisdictidn 


to the Painters without violating the Labor-Management Rela- 


tions Act. (See letters of the Association's Counsel to the 


Carpenters dated June 18, 1968 and July 26, 1968, copies of 
which are attached hereto as Exhibits A and B). The Associa- 
tion also brought charges before the NLRB against the Painters 
in late July, 1968, which I believe were dismissed at some 
later date. (See page 2 of Exhibit B hereto) 

15. Throughout the summer and fall of 1968, the 
Carpenters continued to grapple with the problem of represent- 
ing wood finishers and they had at least two meetings with the 
Painters in an effort to settle the problem amicably. These 
efforts were to no avail. (See Minutes of Meeting of the 
Carpenters, and of Meeting of the Carpenters and the Painters, 
dated June 25, 1968 and December 3, 1968, respectively, copies 
of which are attached hereto as Exhibits C and D) 

16. On August 5, 1968, fourteen months after the 
Carpenters and the Association had entered into an agreement 
covering the wood finishers, the Painters filed charges with 
the Second Regional Office of the NLRB, alleging a refusal 
to bargain by the Association and illegal support provided 
to the Carpenters by the Association (this action is herein- 


after referred to as the "ULP Case"). On October 31, 1968, 
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the Painters filed a petition asking the NLRB to clarify the 
bargaining unit recognized by the Association in its agreemen 
with the Carpenters entered into in June, 1967. The Painters 
alleged in this action (hereinafter referred to as the "Unit 
Clarification Case") that the wood finishers employed in 21 
of the Association's shops were inappropriately included in th 


bargaining unit represented by the Carpenters and should be 


previously represented by the Painters. 

17. On March 21, 1969, the Painters again went out 
on strike, demanding that they be recognized as the exclusive 
bargaining representative for wood finishers. The Carpenters 
again refused to take over the work performed by members of 
the Painters who were on strike. The late President of the 
Carpenters, Charles Johnson, Jr., confirmed the Carpenters' 
position in writing to all shop agents. (See copy of May 26, 
1969 letter, attached hereto as Exhibit E) The members of the 
Association affected by the Painters' work stoppage were force 
to replace these Painter wood finishers with other non- 
Carpenters' employees. 

18. Prior to any initial determinations in the ULP 


Case and the Unit Clarification Case, the Painters' parent, 


the Brotherhood of Painters, Decorators and Paperhangers of 


America (the "Painters Brotherhood"), brought an action ii. Aprijl, 


1969, Case No. 69-31, against the Carpenters' parent, the Unitdd 


Brotherhood and Joiners of America (the "Carpenters Brother- 


removed from that unit and placed in a unit similar to the one 


hood"), under the terms of Article xx of the AFL-CIO Constitutio 
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called the "Internal Disputes Plan." The Painters Brotherhood 
alleged violations of Sections 2 and 3 of Article XX in that t 
Carpenters apparently either (1) took over Or attempted to tak 
over the Painters' representation rights at 21 shops, or (2) 
attempted, by agreement or in collusion with the Association, 
to have employees represented by the Carpenters do work cus- 
tomarily performed by employees represented by the Painters. 


19. Section 2 of Article XX provides in relevant par 


that affiliates shall respect the established and collective 


bargaining relationship of other affiliates, and [nJo affiliate 


shall organize or attempt to represent employees as to whom an 
established collective bargaining relationship exists with any 


other affiliate." Section 3 of Article XX provides in substance 
that affiliates must respect the established work relationship 
of other affiliates, with an "established work relationship" 
being deemed to exist "as to any work of the ki-d which members 
of an organization have customarily performed at a Particular 
plant or work site ..." The Painters Brotherhood's charges 

were referred to an Impartial Umpire, David L. Cole. 

20. On April 23, 1969, in direct response to the 
Painters' strike commenced on March 21, 1969, the Association 
brought an action in New York Suprem. Court, seeking a 
temporary injunction requiring the Carpenters to provide 
Association members with wood finishers, together with per- 
manent injunctive relief and damages in the amount of 
$1,000,000. (A copy of the court papers in that action is 
attached hereto as Exhibit F) Although this action has not 


been formally prosecuted by the Association, it was and still 
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remains a major impediment to the efforts undertaken by the 


Carpenters in seeking to settle the representational dispute. 


21. Before Impartial Umpire Cole rendered his decision 
Haywood E. Banks, a hearing officer of the NLRB, reviewed the 


Painters' petition in the Unit Clarification Case (NLRB Case 


2-UC-27, Manufacturin Woodworkers Association, 179 NLRB No. 
ng, Moodworkers Association 


85). After conducting a series of lengthy hearings during the 


Period November 21, 1968-June 18, 1969, Banks made certain find- 


ings of fact. Thereafter on July 1, 1969, the Acting Region 2 


Director of the NLRB ordered the case transferred to the NLRB in 


Washington, D.C. for a final decision on the merits of the case. 


22. On September 4, 1969, ina lengthy statement (the 
"Cole Determination," a copy of which is attached hereto as 
Exhibit G), Impartial Umpire Cole rendered a decision in 
Case No. 69-31 brought by the Painters Brotherhood. Cole 


refused to find that the Carpenters had violated Section 2 of 


Article XX, thus affirming the Carpenters ‘extebliahed collectiv 
bargaining relationship" with the Association, which included reg- 
resentation of wood finishers. He did, however, uphold the 
Painters on their Section 3 claim, apparently finding that the 
Carpenters violated that section, and sustaining the Painters' 
complaint "with respect to the woodfinishing work, as defined 


above, conducted in the woodfinishing and spray rooms or arees" 


in 17 named shops (Cole Determination, pp. 5-6). 


23. Although the Carpenters disagreed with the de- 


cision, felt it was largely unsubstantiated, and knew that the 


Association would ir way be bound by it, they nevertheless 


sought advice from the Carpenters Brotherhood on how t proceed, 
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inasmuch as Cole had specified no steps or remedies to be taken 
by the Carpenters to correct the alleged violation {5ee 
Carpenters' lei.ter to the Carpenters Brotherhood, dated 
September 5, 1969, a copy of which is attached hereto as 
Exhibit H) 

24. The Association informed the Carpenters Brotherhopd 
that Cole's decision was unfounded and, by implication, would 
not be respected by the Association. At the same time, the 
Association informed the Painters that the Association had no 
intention of abiding by the Cole Determination. (See letters 
from the Association to the Painters and to the Carpenters 
Brotherhood, dated September 10, 1969 and September 25, 1969, 
respectively, copies of which are attached hereto as Exhibit 
Tt). 

25. On November 7, 1969, the NLRB affirmed the Hearing 
Officer's rulings in the Unit Clarification Case. (A copy 


of the NLRB decision in 179 NLRB No. 85 is attached hereto as 


Exhibit J) Based upon its own findings, the NLRB concluded 


as follows: 


"Upon the foregoing facts, and considering 
the record as a whole, it is clear that the 
[Painters'] unit clarification action is ina, pro- 
priate to resolve the dispute over representa- 
tion of 'wood finishers' employed in 21 shops 
of employer-members of the Association. The 
\Painters are] not currently recognized by any 
of the employer-members, an insofar as the re- 
cord reflects has no contractual right to repre- 


sent anv of their employees. On the contrary, 


insofar as the record reflects ra may 


determine in this proceeding, the [Carpenters are] 
the duly iecogni and sSenta= 


tive of the ‘wood finishers,' and the instant 
petition raises a question concerning representa- 
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tion which cannot be resolved in the proceeding 
now before us. Accordingly, we shall dismiss the 
petition." (Footnote omitted; emphasis added) 


26. On January 27, 1970, the Regional Director of 
Region 2 of the NLRB made a determination that further proceed 
ings on the charges filed by the Painters in the ULP Case 
(Case 2-CA-11621) were unwarranted. (A copy of his letter is 
attached hereto as Exhibit K.) The Regional Director stated in 
part: 


"In any event, the status of the [Carpenters] as 
the chosen representative of a majority of the 
employees covered by the July 1, 1967 Agreement 
between the Carpenters and the Association] has 
not Leen challenged. With respect to the refusal 
to bargain with [the Painters] on behalf of the 
hardwooa finishers employed in 21 shops of the 
Association, I _ have concluded that on the evidence 
adduced in the investication, including th 

St the procesdinge ie oees Boo ee gs in Case No. 2-UC-27, [the Unit 
Classification Case], these employees cannot be 
deemed to constitute a Séparaté Opri £. 
As the aforesaid agreement made on July 1, 1967 
covers the hardwood finishers in the 21 shops, as 
well as the hardwood finishers in the other shops 
operated by Association members together with other 
categories of employees, the refusal to bargain 
with you must be regarded as having been lawful. 

I therefore am refusing to issue a complaint in 
this matter." 


2ie The Association, in response to the Regional 
Director's dismissal of the Painters' charges in the ULP Case, 
informed the Carpenters that the Association would not "under 
any circumstances" recognize or bargain with the Painters’ (See 
the letter of the Association to the Carpenters dated January 29, 
1970, a copy of which is attached hereto as Exhibit L) 

26. In late February, 1970, the Carpenters finally 
received their first and,as a Practical matter, only guidance 


from the AFL-CIO as to what steps were necessary to comply with 
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the Cole Determination. In a letter from President George 
Meany to the President of the Carpenters Brotherhood, the 


following was stated: 


"This is in reference to the [Cole Determina- 


tion] concerning what action is necessary on the part 
of the Unite Brotherhood o Carpenters and Joiners 
to implement the determination Of Impartial Umpire 
Cole rendered on September 4, 1965. 
ei 8 1969 


Please be advised that your organization must 
make certain that your members immediatel cease 


performing the wood finishing work in the wood 

finishing and spray rooms Or areas of the following 

17 shops in Greater New York City [same shops desig- 

nated in Cole Determination]." (Letter of February 

27, 1970 trom George Meany to Carpenters Brother- 

hood, a copy of which with related correspondence 

is attached hereto as Exhibit M; emphasis added) 
The only reasonable reading of these instructions is that the 
Carpenters were not permitted to take over the work performed 


by Painters' members or represent workers hired to replace the 


Painters' members who had done wood finishing. Inasmuch as the 
Carpenters had refused and continue to refuse either to grant 
membership to employees replacing Painter~represented wood 
finishers or to replace such wood finishers with wood finishers 
who are members of the Carpenters, the Carpenters have in fact 
complied with the Cole Determination. 

29. During 1970 and early 1971, meetings were held 
between and among the Carpenters, the Painters and the Associa- 


jtion, in an effort to resolve the Painters continuing demand 


for exclusive representation. During this period, in June, 1970, 
the Association and the Carpenters entered into a new three- 
year contract, much the same as the 1967 agreement and again 


covering all production employees and Particularly wood 


finishers. 

30. Although the ULP Case was initially dismissed, 
it was eventually referred to a hearin‘; examiner who issued a 
decision on June 1l, 1971 Supporting the Painters and holding 
that the Association was indeed guilty of an unfair labor 
practice. In substance, the Trial Examiner concluded that a 
2l-shop unit of "wood finishers" was appropriate, that the 
Association had a prior binding obligation to the Painters 
when it granted exclusive recognition to the Carpenters and 
withdrew such recognition from the Parties in June, 1968, 
and that such activities violated Sections Stayt), 2) ands) 
of the National Labor Relations Act. [29 U.S.C. SS$i58 (a) (1), 
(2) and (S}]. 

31. The Trial Examiner's decision in the ULP Case 
was appealed by the Association and the Carpenters to the 


NLRB. On January 18, 1972, a three-member Panel of the NLRB 


overturned the Trial Examiner's ruling and ordered that the 


Painter's complaint be dismissed (A copy of this opinion is 
attached hereto as Exhibit N). In disagreeing with the 


Trial Examiner, the NLRB panel made the following analysis: 


"The Carpenters has represented all the production 
workers of the association, including some wood finishers, 
for a number of years in the shops of the 48 members, 
in an all-inclusive association unit. As indicated 
above, the Painters represented its member wood finishers 
in approximately 21 shops of the association. Actuall ’ 

and 


the [A]ssociation contracts with the Carpenters 

Painters were clearly in conf ict with each other, as 
both contained union-security clauses. The parties 
managed to get along under this arrangement only because 
of their mutual understanding that each Union would 


represent only its own members. Beginning in 1967, 
however, the Carpenters, relying on its status as 

the representative of the Overwhelming majority of 

the employees in the woodworking shops, including wood 
finishers, insisted that the association recognize 

the existing situation by specifically including the 
term "wood finisher" in their 1967, and, subsequently, 
their 1970, contracts. After signing the 1967 con- 
tract with the Carpenters, the association then re- 
fused the demand of the Painters to be recognized as 
the representative of wood finishers except on a 
"members only" basis which would have reflected the 
actual status of that Union. 


Although the Painters’ contracts have, since at 
least 1962, contained specific provisions calling for 
exclusive recognition and coverage, the record dis- 


closes that these contracts ha 
Rather, basec 


"members only" basi 

basis for represent 

a bargaining unit gs 

The Board has tradi 

to such a bargaining history, or to require its con- 
tinuance, and we will not do so here. Under these 
circumstances, we cannot find that the [Association] 
was obligated to continue to recognize the Painters 
as the exclusive bargaining representative either for 
all wood finishers, as provided in previous contracts, 
or for an alleged unit of wood finishers comprising 
association shops in which members of the Painters 
are employed. In view of the Carpenters' status as 
the actual representative of a Majority of production 
employees of all association members, including the 
wood finishers, we find that the General Counsel has 
not established that the actions of the association 
in recognizing and bargaining with the Carpenters 
constituted illegal assistance to the Carpenters. 
Accordingly, we shall dismiss the complaint in its 
entirety." (Manufacturing Woodworkers Association, 
194 NLRB 178, Pp. 6-/; emphaSis adde 


The Painters have never sought judicial review of the 
NLRB decision in the uLP Case. 


32. As a result of this decision, the Carpenters 
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leet {and continue to feel) completely vindicated in their 
celief that their actions since 1967 have not been in viclation 
of the AFL-CIO Constitution. (See letter of January 28, 1975) 
from the late Charles Johnson, Jr. to George Meany, a copy of 
sh is attached hereto as Exhibit 0). 
33. The Association interpreted the NLRB decision 
in the ULP Case not only as a full affirmance of their position, 
but also as a basis for demanding that the Carpenters now accept 
its position as the exclusive bargaining agent for all of its 
members’ employees. Ina letter to me dated February 28, 1972 
(a copy of which is attached hereto as Exhibit P), Al Miller, 


Counsel to the Association, stated in part: 


"...we wish to advise you that the Association is 
not interested in returning to the arrangement which 
existed prior to June 1967. The Painters Union may 
suggest this. The Association has a contract with 
the Carpenters Union which provides that the Carpenters 
Union is the exclusive bargaining representative of 
all production employees. The Association will not 


recognize any other union as the bargaining represen- 
tative, exclusive or otherwise, for any of its members 
employees. The Carpenters contract requires that all 
employees become members of the Carpenters Union thirty 
days after employment. The Association expects that 
this provision will be complied with. The Carpenters 
contract also requires contributions to be made to 

the various Carpenter funds for all bargaining unit 
employees. We expect that this provision of the con- 
tra’t will be complied with. The Association will not 
contribute to the funds of any union with which it does 
not have a contract requiring such contributions. We 
also expect that the Carpenters Union will furnish to 


Our members, upon request, in accordance with the pro- 
visions of the Carpenters agreement, any needed pro- 
duction emp oyee inc uding wood finishers. Some time 
ago the Association was forced to start a legal action 
to compel the Carpenters Union to furnish employees 

as required by their contract. Prosecution of this 


action was withheld pending the outcome of the Labor 
Board case. Unless the Carpenters Union complies with 
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this provision of the contract, we see no reason why 

such legal action should not be vigorously prosecuted 

at this time. 

We sincerely hope that the disruption caused by 

the demands of the Painters Union which have existed 

over the last five years will end and Our members can 

once again concentrate on doing their business. The 

Association will vigorously oppose any action to the 

contrary." (emphasis added) 
Since the time of that letter, the Association has refused to 
recognize the Painters, and all fringe benefit contributions to 
be paid by the employers for wood finisher employees, including 


members of the Painters, have been paid to the Carpenters. And, 


although the position taken by the Association left the Carpenter 
no option with regard to the receipt of employer contributions, 
the Carpenters have continued to make every effort, down to the 
present day, to protect members of the Painters, particularly 


as regards their pension ’benefits. 


34. The response of the Painters to the NLRB decision 


in the ULP Case was to seek further redress from the AFL-CIO 
through the Painters Brotherhood, flying directly in the face 
of the clear and unequivocal NLRB decisions against their 
position (See Raftery letter to Meany, dated February 23, 1972, 
a copy of which is attached hereto as Exhibit Q) In response 
thereto, President George Meany asked that a meeting of all 
parties be held under the auspices of two senior AFL-CIO 
officers. (See correspondence dated March de 9) 33, Bad 22, 
1972 among the parties, copies of which are attached hereto 

as Exhibit R). It is interesting to note that President Meany 
assigned this complaint by the Painters Brotherhood a new case 


number, Case No. 72-19, implying that the matters raised in the 
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eariier complaint, Case No. 69-31 (See 418 above) which resulted 
in the Cole Determination, were at an end. 

35. Meetings were held periodically during the rest 
of 1972, through 1973 and into mid-1974. Most meetings were 
held at the suggestion of AFL-CIO Vice President Emeritus David 
Sullivan, with representatives of the Carpenters, the Painters 
and the Painters Brotherhood. Although the Painters and the 
Carpenters have basically agreed to a settlement of represen- 
tational differences, the Association has stood on its con- 
tractual rights under applicable Federal labor law provisions 
and refused to consider any proposal which would involve recog- 
nition by it of the Painters. 

36. In spite of these problems, the Carpenters have 


continued throughout to cooperate with the Painters, particular 


with regard to the pension rights of wood finishers who are 


members of the Painter, and has even requested that the Car- 
penters' Pension Fund transfer contributions to the Painters 
Pension Fund to insure that retiring Painter members received 
the pensions which they deserve. 
III. SUMMARY 

Sis The Carpenters have, throughout the lengthy and 
difficult period of this dispute, sought to recognize and 
fulfill its leaqal responsibilities. It has in no way sought 
to replace Painter-member wood finishers with its own members, no 
has it knowingly accepted a Painter-member wood finisher into its 
membership. In fact, it has complied to the letter with the 


only direct instructions it has received from the AFL-CIO, as 
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issued by George Meany to the Carpenters pursuant ty the 


Cole Netermination. 


38. The Carpenters have also recognized the respon- 


Sibilities which it owed to its own membership to maintain 


employment and which it Owed to the Association under the terms 


of its various exclusive collective bargaining agreements with 
ie al 


The Carpenters, as a Matter of Federal law, are bound to 


represent all emplovees working for members of the Association, 


a fact which the Association has repeatedly brought to its 


attention. Even today, 


the Association's lawsuit against the 


Carpenters is still pending (see Paragraphs 19 and 32 above). 


Inasmuch as the Carpenters have complied with the Cole 


Determination and are bound under Federal law, as interpreted 


and applied by the NLRB, to represent all wood finishers, the 


Carpenters can have no liability to the Plaintiffs in this case. 
Accordingly, the Carpenters' Motion to Dismiss and For 


Summary Judgment should be granted. 


/s/ CONRAD F. OLSEN 
Conrad F. Olsen 


Sworn to before me this 


28th day of October, 1975. 


/s/ ROBERT G. KUHBACH 
Notary Public 


(Exhibits Omitted) 
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Plaintiffs' Notice of Cross-Motion 


(Caption Omitted) 


PLEASE TAKE NOTICE that upon the summons and complaint 
herein, and upon the annexed affidavit of MARIO VOZZ0, sworn to 


the 2lst day of December 1975, and upon the exhibits annexed 


M, Metzner, a United States District Judge, in Room 2201 of the 
United States Court House, Foley Square, New York, New York, on 


January 9, 1976 at 9:30 A.M. or as soon thereafter as counsel can 


| 
| 
to eithe, the undersigned will move before the Honorable Charles | 
| 
| 
| 
| 
| 


be heard for an Order pursuant to Rule 56 of the Federal Rules of 


Civil Procedure granting partial summary judgment on the issue | 
of liability herein and providing injurictive relief, ordering sal 
diretting deferidani to comply with the arbitration decision handed 
down on or about September 4, 1969 by an Impartial Umpire pursuant 


to the Constitution of the AFL-CIO b: causing its members to cease 


t 


forthwith and to desist from performing woodfi. ishing work in or 


for any of the 17 woodwork shops specified in that decision, and 


for such other, further and different relief as may be appropriate, 
Yours, etc., ! 
BURTON H. HALL 
BREET ABBOTT & MORGAN, ESQS. “‘ttorney for Plaintiffs 
1 Chase Manhattan Plaza 401 Broadway 
New York, N.Y., 10905 Hau Werk, NLY., 1001s 
(P12) 431-0114 
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Plaintiffs' Rule 9(g) Statement 


(Caption Omitted) 


PLAINTIFFS' STATEMENT PURSUANT TO RULE 9(p) 
OF THE GENERAL RULES OF THIS CovaT 

Pursuant to Rule 9(g) of this Court's General Rules, the | 
plaintiffs herein make the following statement of material facts 
as to which there is no genuine issue or dispute, 

1, Carpenters and Pointers (the parent international 
labor organizations and all their subordinate bodies, including 
the defendant Carpenters District Council and Painters District 
Council No. 9 of New York City) are bound and at all times 
herein mentioned have been bound by the terms of the AFL-CIO 
Constitution, 

2. Article XX of the AFL-CIO Constitution provides, in 


Section 3 thereof, that each affiliate shall respect thé esta-~ 


blished work relaticnship of every oti affiliate and it further | 


provides, inter alice, 


"No affiliate shall be azreement cr collusion with 
any employer or by exerelse of economic pressure 
seek to cbtain work for its members as to which 

an esteblisned work relattonsni;: exists with any 
other afvlliate, except with the consent of such 
artiliots," 


| 
3. Article XX of the AFL-CIO Constitution further pro- | 
vides for an arbitration procedure by which disputes under that | 


article may be settled by an arbitration hearing © “ore an Impar-! 


tial Uinpire and an arbitration decision made by such Impartial 


| 
Umpire, | 
| 


4, In April 1969, Painters (the International Brotherhood 


of Painters and Allied Trades) filed charges against Carpenters 


(the United Brotherhood of Carpenters and Joiners) under Article 
XX of the AFL-CIO Constitution, alleging that Carpenters, by deter 
dant District Council, had violated Section 3 of that Article 
in connection with woodfinishing work performed at 21 woodwork 
snops in New York City. 

5. On September 4, 1969, after a full arbitration heari : 
before Impartial Umpire David L, Cole pursuant to the provisions 
of Article XX of the AFL-CIO Constitution, the Impartial Umpire 


| handed down a decision and arbitration award which upheld the 


aforesdd charges filed by Painters against Carpenters as to 17 


of the 21 shops and found that Carpenters, and defendant District 
Council, had violated Section 3 of Article XX of the AFL-CIO 
Constitution in regard to woodfinishing work perforied in those 
shops, A copy of the decision is annexed to the Complaint, 


6, The meaning and import of the Impartial Umpire's 


| decision were set forth in a letter from George Meany, President 


} of the AFL-CIO, to Carpenters datec February 2/7, 1970, a copy of 
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which 1s annexed to the affidarit of Conx24 Olgen af Emyibis “1 


; thereto; that letter advises Carpenters, inter alia, as follows: 


't : A 
eee YOUur Orvanization must make certain thet vour 


memoers imnediately cease performine tne word ff 
work in the wocd finishing and spray rounn Or areas 
Of Ge eas le SRODR ya 


ww fab hy . 
ees ta Tet 


7. Members of Carpenters and of Defendant District 
Council have continued,and still continue, to perform wood 
finishing work in the wood finishing and spray rooms of the 
17 shops specified in the arbitration decisicn deseribed in 
paragreph 5 above and in the letter described in paragraph 6 
above, 

8, Carpenters, and defandant District Council, have 
permitted their members, and still permit their members, to per- | 
form wood Tinishinz work in the wood finishing and spray rooms 
Or areas of the 17 shops, and neither has caused or attempted 


te cause its members to cease performing wood finishing work in 


the wood finishing and spray rooms or areas of those i7 shope. 


9. For many years, and as far back ay 1932, Painters, 
by Painters! District Council No. 9 of New York City, has had 
a collective bargaining relationship with certain woodwork shops | 
in New York City in regard to the wages, hours and conditions 


of persons employed therein as woodfinishers, and and has entered 


into a series of collective bargaining agreements with these r 


shops and/or their representative in regard to the wages, hours | 


- 48a - 


and conditions of persons employed therein as woodfinishers, 


| 
| 
10. The series of Collective bargaining agreements | 
| 


entered into between Painters and the woodwork shops, as described 


in paragraph 9, continued and extended until June 30, 1967, 1 
which time a collective bargaining agreement between Painters 
and the bargaining representative of the 21 woodwork shops 
referred toin paragraph 4 above, governing the wages, hours ang 
conditions of prsons employed at those shcps as woodfinishers, 
expired, 

i1, On or about July 1, 21257, bein: unable to arres 


with the borculnin: representative of the 21 vecdwerk shons ene 


cerning the terms and conditions of a new Collective bargain 
agreement for woodfinishers in the 21 shops, Painters, by Painter 
District Council No. 9 ofNew York City, called a strike of wood- | 


finishers in the said shovs, 


12, On or about July 1, 1967, after Painters had called 
the strike of nr ee described in paragraph 11 above, dee | 
fendant Carpenters entered into an agreement with thea bargaining 
representative of the 21 woodwork shops described abyve, which 
agreement purported to govern the wages, hous and conditions of 
persons employed as woodfinishers in those 21 shops, 

13. Until July 1, 1967 or thereafter, and until the 
strike described in paragrph 11 above, neither Carpenters nor 


defendant District Couneil nor any other subordinate body of 


| 
| 
| 
| 
{ 
} 
| 
| 
| 
{ 
| 
} 
| 
| 
| 


- 49a - 


Carpenters had ever had a collective bargaining relationship 
with any of the 21 woodwork shops described above covering 


finishers employed in those shops, and neither Carpenters, 


defendant District Coune 1, nor any other subordinate body 
Carpenters had ever entered into a Collective bargaining agreement 
with any of those shops, or with their representative, covering | 


or purporting to cover Wood finishers or persons employed as 


14, During the period that the strike described in 


| 
woodfinishers at any of those sips, | 
{ 
| 


paragraph 11 was in process, defendant Carpenters, by its District 
Council and by the local unions affiliated with and under the 
direction of defendant District Council, caused its members to 
work and/or continue to work as woodfinishers at the 21 shops 
struck by Painters, 


15. Some five and one-half weeks after the strike was 


commenceu, it was called of, and Painters, by Painters Dist tet 


Coypncil No. 9, continued to negotiate with the bargaining represen= 
! 


tative of the 21 struck woodwork shops concerning a new collective 


{ 

| 
bargaining azrneement to govern woodwork finishers and/or persons 
employed as woodfinishers in and by the 21 struck shops; and the -° 


collective harzaining relationship between Painters and the 21 
| 
struck shops thereby continued, 

| 


' 


16, The efforts of Painters and of the bargaining repre- 


Sentative of the 21 woodwork shops toregotiate a new collective | 


bargaining agreement for woodfinishers continued until March 20, | 
1969, on which date the strike was resumed; during the period | 
of the strike efforts to negotiate a new agreement for wood finishers 
continued, 

17. While the resumed strike was in process, defendant 
District Council again caused its members, and members of local 
unions affiliated with and controlled by it, to perform wood 
finishing work at and for the 21 shops the ere struk by Pairtas, 

18, In or about June 1971, Painters called the strike 


off and instructed woodfinishers represented by it to apply for 


| 
| 


unconditional return to work at the 21 shops, 
| 
19. Followhg the end of the resumed strike, many members 


{ 
of Carpenters md of defendant Distri¢ Council. continued to work, and 


still continue to work, as woo@finishers at and for the 21 wood-'! 


work shops that had been struck as aforesaid, 


Article XxX 


GC. the AFL-CIO Constitution 


ARTICLE XX 
SETTLEMENT OF INTERNAL DISPUTES 


Section 1. The principles set forth in this Article 
Shall be applicable to all affiliates of this Federation, 
and to their Iccal unions and other subordinate 
bodies. 

Sec. 2. Each affiliate shall respect the established 
collective bargaining relationship of every other 
affiliate. No affiliate shall organize or attempt to rep- 
resent employes as to whom an established collective 
bargaining relationship exists with any other affii- 
ate. For purposes of this Article, the term, “estab- 
lished collective bargaining relationship” means any 
situation a which an affiliate, or any local or other 
subordinate body thereof, lias either (a) been rec- 
ognized by the employer (including any govern- 
mental ageucy) as the collective bargaining repre- 
Sentative for the employes involved for a period of 
one year or more, or (b) been certified by the Na- 
tional Labor Relations Board or other federal or 
state agency as the collective bargaining represen- 
tative for the employes, 

Sec. 3. Each affiliate shall respect the established 
work relationship of every other affiliate. For pur- 
poses of this Article, an “established work relation- 
ship” shall be deemed to exist as to any work of the 
kind which the members “f an organization have 
cus © “aril:: serformed a “icular plant or work 
site, -hether their empl the plant operator, a 
contractor, or other ezap. No affliate shall by 
agreement or collusion with cay employer or by the 
exercise of “conomic pressure seek tg obtain work for 
its members as to which an established vrork rela- 
tionship exists with any other affiliate, except with 
the consent of such affiliate. This section shall not 
be applicable to work in the raiiroad industry. 


ARTICLE XX—Settlement of Internal Disputes 


elieves that 
xist that 


enforce the ply in the 


absence of 8 such organization 
shall neverth i 


Sec. 5. No affiliate shall, in connection with any 
organizational campaign, circulate or cause to be 
circulated any charge or report which is designed to 
bring or has the effect of bringing another affiliate 
into public disrepute or of otherwise adversely 
eaffecting the reputation of such affiliate or the 
Federation. 


nts and determinations 

t determine the general 

r trade jurisdiction of any affiliate but shall 

be limited to the settlement or determination of the 

Specific dispute on the basis of the facts and con- 
siderations involved in that dispute. 


Sec. 7. The President Shall establish procedural 
rules for the handling of complaints under this Ar- 
ticle so that ull affiliates involved in or affected by 
a dispute will have notice thereof, will have an 
opportunity for the voluntary settlement of the dis- 
' pute, and, in the event of a failure to reach a volun- 
tary settlement, will have a full and fair hearing 
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ARTICLE XX—Scttlement of Internal Disputes 


before an Impartial Umpire. The rules shall be such 
as to insure a speedy and early disposition of all 
complaints arising under this Article. 


Sec. 8. The President shall establish a panel of 
mediators composed of persons from within the 
labor movement. The members shall serve at the 
pleasure of the President. Any affiliate which claims 
that another affiliate has violated this Article may, 
by its principal officer, file a complaint with the 
President. Upon receipt of such complaint the Pres- 
ident shall designate a mediator or mediators, 
selected by him from the mediation panel, and di- 
rect that all affiliates involved or affected meet with 
such mediator or mediators in an effort to effect a 
settlement. 


Sec. 9. A panel of Impartial Umpires composed 
of prominent and respected persons shall be estab- 
lished. The members of the panel shall be selected by 
the President with the approval of the Executive 
Council. If voluntary settlement of a dispute is not 
reached within fourteen days after the appointment 
of a mediator or mediators, a hearing shall be held 
before an Impartial Umpire sclected from such 
panel. Impartial Umpires shall be assigned on a ro- 
tating basis, subject to their availability to conduct 
hearings. The terms of employment of the members 
of the panel shall be established bv the President, 
with the approval of the Executive Council. 


Sec. 10. The Impartial Umpire shall make a deter- 
mination, after hearing, based upon the principles 
set forth in this Article. He shall make such deter- 
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ARTICLE XX—Settlement of Internal Disputes 


mination within a time specified by the President, 
unless an extension of time is agreed to by the par- 
ties. The President shall transmit copies of the 
determination to all affiliates involved. He shall, at 
the same time, request any affiliate which the Im- 
partial Umpire has found to be in violation of this 
Article to inform him as to what steps it intends to 
take to comply with such determination. Any re- 
sponse received, or the fact that no response has 
been received within a time fixed by the President, 
shall be communicated to the other parties to the 
dispute. 


Sec. 11. The President may extend any time limit 
if, in his judgment, such extension will more readily 
effectuate an early settlement or determination of a 
dispute. Whenever, in the judgment of the Presi- 
dent, pressing reasons require an accelerated settle- 
ment or determination, he may shorten or eliminate 
the mediation process or refer the dispute directly 
to an Impartial Umpire. 

Sec. 12. If no appeal is filed from a determination 
of the Umpire within five davs as provided below 
the determination shall automatically go into full 
force and effect. Any affiliate which is adversely 
affected by a determination of the Umpire, and 
which contends that the determination is not com- 
patible with this Constitution, or not supported by 
facts, or is otherwise arbitrary or capricious, may 
file an appeal with the President wthin five days 
after it receives the Umpire’s determination. Any 
such appeal shall be referred by the President to a 
subcommittee of the Executive Council. 
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ARTICLE XX—Settlement of Internal Disputes 


Sec. 13. The subcommittee of the Executive 
Council may disallow the appeal, in which event the 
determination of the Umpire shall be final, and 
subject to no further appeal and shall go into full 
force and effect; or the subcommittee may refer the 
appeal to the Executive Council, in which event the 
determination of the Umpire shall be automatically 
stayed pending disposition of the appeal by the 
Executive Council. The determination of the Um- 
pire shall be sustained unless it is set aside or al- 
tered by vote of a majority of all of the members of 
the Executive Council. The decision of the Executive 
Council where an appeal is granted shall be final, 
and shall be effective as of the date therein specified. 


See. 14. Any affected affiliate may file a complaint 
with the President that another affiliate has not 
complied with an effective determination of the 
Impartial Umpire or of the Executive Council on 
appeal. Upon receipt of such a complaint the Presi- 
dent shall immediately convene a meeting of the 
subcommittee of the Executive Council referred to 
above. If non-compliance with the determination is 
found at such meeting, notice of such non-compli- 
ance shall be issued by the President to each affili- 
ated national or international union and depart- 
ment. 


Sec. 15. Immediately upon the issuance of such 
notification, the following shall apply: 


(1) The non-complying affiliate shall not be 
entitled to file any complaint or appear in a com- 
plaining capacity in any proceeding under this 
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ARYLICLE XX—Settlement of Internal Disputes 


Article until such non-compliance is remedied or 
excused as provided in Section 16; 

(2) The Federation shall, upon request, supply 
every appropriate assistance and aid to any or- 
ganization resisting the action determined to be 
in violation of this Article; 

(3) The Federation shall appropriately pub- 
licize the fact that the affiliate is not in compii- 
ance with the Constitution; 

(4) No affiliate shall support or render assist- 
ance to the action determined to be in violaticn of 
this Article. 

In addition, the Executive Council is authorized, 
in its discretion, to: 

(1) Deny to such an affiliate the use of any or 
all of the services or facilities of the Federation; 

(2) Deny to such an affiliate any protection 


under any of the provisions or policy determina- 
tions of the Federation; 

(3) Apply any other authority vested in the 
Executive Council under this Constitution. 


Sec. 16. Any affiliate which has been found to be 
in non-compliance and which has been deprived of 
its rights under this Article may apply for restora- 
tion of such rights. Notice of such application shall 
be given to all of the affiliates involved in the deter- 
mination or determinations as to which there is non- 
compliance. If such affiliates consent, the President 
shall be authorized to restore the rights of the non- 
complying affiliate after it states its intention in 
writing to comply thenceforth with the provisions 
of this Article. If any affiliate involved in the cases 
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ARTICLE XX—Settlement of Internal Disputes 


of non-compliance opposes the application, the 
rights of the non-complying affiliate shall be re- 
stored only under the following conditions: 


(a) The non-complying affiliate states its inten- 
tion, in writing, to comply thenceforth with the pro- 
visions of this Article; 

(b) The non-complying affiliate has undertaken 
whatever measures may be necessary and practicable 
to remedy the situation; 


(c) The application for restoration of rights is 
approved by two-thirds vote of the Executive Coun- 
cil, or by a majority vote of the convention. 


Sec. 17. Any affiliate which claims justification 
under Section 4, for action, which would, in the 
absence of such justification violate the provisions 
of this Article, shall process its claim, prior to tak- 
ing action, under the provisions of this Section. Such 
claim shall set forth the basis upon which the claim 
is made and the action which the affiliate proposes 
to take. The claim shall thereafter be processed as 
provided in this Article except that the determina- 
tion as to whether the facts justify the proposed 
action shall not be made by the Impartial Umpire. 
The Impartial Umpire shall determine whether the 
proposed action would violute the provisions of this 
Article in the absence of justification, shall find the 
facts with respect to the claim of the justification, 
and submit a report to the Executive Council The 
Executive Council sha!l determine on the report of 
the Impartial Umpire whether the proposed action 
would violate the provisions of this Article in the 
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ARTICLE XX—Settlement of Internal Disputes 


absence of justification; and, if it concludes by 
majority vote that the proposed action would so 
violate it shall find such justification only by a vote 
of two-thirds of the membership of the Council. 


Sec. 18. The President shall be authorized to 
delegate te such person or persons as he may desig- 
nate any of his powers or functions under this Ar- 
ticle except the authority granted by Sections 12, 
14, and 16. 


Sec. 19. Where a dispute between affiliates subject 
to resolution under this Article is also covered bya 
written agreement between all of the affiliates in- 
volved in or affected by the dispute, the provisions 
of such agreement shall be complied with prior to 
the invocation of the procedures provided in this 
Article. If such agreement provides for final and 
binding arbitration, and an affiliate party to such 
agreement claims that another such affiliate has not 
complied with a decision under that agreement, it 
may file a complaint under the provisions of Section 
14 of this Article and the procedures provided in 
this Article in the case of non-compliance shall be 
applicable. Where a dispute between affiliates sub- 
ject to resolution under this Article is also covered 
by a written agreement between affiliates but in- 
volves or affects an affiliate not a party to such an 
agreement, the affiliate not a party to such agree- 
ment may invoke the procedures provided in this 
Article for the settlement and determination of 
such dispute. 


Sec. 20. The provisions of this Article with re- 
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ARTICLE XX—Settlement of Internal Disputes 


spect to the settlement and determination of dis- 
putes of the nature described in this Article shall 
constitute the sole and exclusive method for settle- 
ment and determination of such dispute and the 
Provisions of this Article with respect to the en- 
forcement oi such settlements and determinations 
shall constitute the sole and exclusive method for 
such enforcement. No affiliate shall resort to court 
or other legal proceedings to settle or determine any 
disputes of the nature described in this Article or 
to enforce any settlement or determination reached 
hereunder. 


Sec. 21. The provisions of this Article shall take 
effect on January 1, 1962. Upon such effective date, 
the provisions of Article III, Section 4, of this Con- 
stitution, except the first sentence thereof, shall be 
of no further force and effect. However any dispute 
which has become subject to a formal complaint 
under such provision prior to January 1, 1962, shall 
be disposed of under the procedures and principles 
theretofore applicable and not under the procedures 
or principles set forth in this Article, except that 
any recommendation of the Impartial Umpire issued 
subsequent to January 1, 1962, shall be subject to 
the provisions of Sections 14 through 16 of this 
Article. 

Sec. 22. Notwithstanding any other provision of 
this Constitution this Article shall be subject to 
amendment by the convention by a majority vote of 
those present and voting either by a show of hands, 
or. if a roll call is properly demanded as provided 
in this Constitution, by such roll call. 
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Opinion and Judgment of the 


Court Below 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRANK SANTOS, CARL GURRIERRI and 
MARIO VOZZO, each of them 
individually, etc., 
Plaintiffs, 
-against- : 75. Civ. 42355 
(CMM) 
DISTRICT COUNCIL OF NEW YORK CITY 
AND VICINITY OF UNITED BROTHERHOOD 
OF CARPENTERS AND JOINERS OF AMERICA, 
AFL-CIO, 


Defendant. 


METZNER, D. d.: 

Defendant District Council of New York and 
Vicinity of the United Brotherhood of Carpenters and 
Joiners of America, AFL-CIO (Carpenters District Council) 
moves to dismiss the complaint for failure to state a claim 
and for summary judgment, pursuant to Rules 12(b) and 56, 
Fed. KR. Civ, PB. 

Plaintiffs in this purported class action are 
individual members of one or more of the twenty-seven 
local unions comprising District Council No. 9 of New 


York City (Painters District Council), all of which are 


members of the International Brotherhood of Painters and 
Allied Trades, AFL-CIO (Painters). This action is brought 
to enforce an arbitration award made by an Impartial 
Umpire under Article XX of the AFL-CIO constitution 

which governs the handling of internal disputes, 
Jurisdiction is alleged to exist by virtue of Section 

301 (a) of the Labor-Management Relations Act of 1947, 


#9 U.S.C. @ 289). 


The complaint alleges that for many years 


prior to 1967, Painters District Council had established 
collective bargaining relationships and work relation- 
ships with twenty-one woodwork finishing shops in New 
York City. In July 1967, a collective bargaining agree- 
ment in force between Painters District Council and the 
employers' association representing the woodworking shops 
expired and a strike followed. It is Claimed by plain- 
tiffs that Carpenters District Council sent its members 
through the picket lines and performed Painters' work. 
Some time thereafter the strike terminated with an under- 
standing that a new collective bargaining arrangement 
would be worked out. However, the strike resumed in 
March 1969, and on April 10, 1969, Painters filed a 
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complaint under Sections 2 and 3 of Article XX of the 
AFL-CIO constitution. Section 2 requires that no 
affiliate union interfere with an established collective 
bargaining relationship of another affiliate, or attempt 
to represent employees as to whom a collective bargaining 
relationship exists with any other affiliate. Section 3 
states essentially the same mandate with regard to 
interference with an established work relationship. 


Under the Az‘icle XX procedure, a complaint 


is re erred to an Impartial Umpire for hearing, /On 


September 4, 1969, the Impartial Umpire handed down his 
decision in which he found that Carpenters District 
Council had violated Section 3 of Article XX as to 
seventeen woodfinishing shops. Plaintiffs claim that 
Carpenters District Council has never followed the 
determination of the Impartial Umpire. 

Sections 14 and 15 of Article XxX set forth a 
comprehensive procedure whereby compliance with the 
arbitral award may be compelled and punishment for 
failing to do so may be meted out. Major losses of 
status and privilege are involved in a finding of non- 
compliance. Pursuant to the designated procedures, a 


3 


protest of noncompliance was sent to AFL-CIO President 
George Meany on November 14,1973, There the matter 
rests. Under Article XX, the president should have sent 
the matter to a subcommittee of the Executive Council 
which would determine the issue of noncompliance. 
Plaintiffs seek injunctive and declaratory relief, as well 
as damages, involving the enforcement of the arbitrator's 
award, 

Defendant puts forth many arguments on this 


motion relating to jurisdiction, standing of thé plaintiffs 


to sue for a right of the union, conflict with two NLRB 


decisions on related matters, primary or exclusive juris- 
diction of the NLRB, status of a union constitution as a 
contract under Section 301, and the like, However, even 
assuming arquerdo that plaintiffs have standing, that the 
constitution 1; a contract for the purposes of Section SOL, 
that the conflict with NLRB decisions is immaterial, and 
that this court has proper jurisdiction, plaintiffs still 
cannot prevail. 

Section 20 of Article xx states; 

"Sec. 20. The Provisions of this Article 


with respect to the settlement and determination 
of disputes of the nature described in this 


Article shall con the sole and 

exclusive method settlement and 

Getermination of §1 dispute and the 
ape 


Provisions of this Article with respect 

to the enforcement of such settlements 

and determinations shall constitute the 
sole and exclusive method for such enforce- 
ment, No affiliate shall resort to court 
Or Other leqal procecdings to settle or 
determine any disputes of the nature 
described in this Article or to enforce 

any _ settlement or determination reached 
hereunder." (Emphasis added.) 


Plaintiffs argue that this clause in the AFL-CIO 


constitution is void as against public policy, citing 


Guaranty Trust & Safe Deposit Co.-v. Green Cove Springs 


& M.R. Co., 139 U.S, 137 (1891). They also rely on 

Scherk v. Albertc-Culver Company, 417 U.S. 506 (1974). 

These cases are not on point. The Guaranty Trust case 
involved a term in a deed of trust which limited the mode 

of sale of property, and which covenant was not intended 

for the benefit of any person other than the mortgagor. 
Scherk merely stated that an agreement to arbitrate may 

be valid as against the judicial remedy under the securities 
laws, distinguishing Wilko v. Swan, 346 U.S. 427 (1953). 
Here, there is no question of a waiver of a st-tutory 


right of action. 


There is some authority on the question of 
limitations on the reviewability of the award itself. 


Some courts tend to whittle away at provisions that 


completely bar review of an award, see, e.g., Brother- 


hood of Railroad Trainmen v. Central of Georgia Railway 


Co., 415 F.2d 403, 412-14 and 413 n.20 (Sth Cir. 1969), 
cert. denied, 396 U.S. 1008 (1970). However, it has 

been held that "a union and an employer could so define 
an employee-member's contractual rights as to make the 
contractual remedies for their violation exclusive, 

even to the point of making a § 301(a) suit unavailable." 


Boone v. Armstrong Cork Company, 384 F.2d 285, 289 (5th 


Cir. 1967). Such a term must clearly show an intention 
to eliminate judicial review. Aerojet-General Corp. vs 
American Arbi :ration Association, 478 F.2d 248, 251 

(9th Cir. 1973). It has likewise been held that, under 

a collective bargaining agreement with a finality pro- 
vision, and absent a showing of lack of jurisdiction or 
improper conduct on the part of an arbitrator, an 
employee has no right to review, and must take the entire 
contract, including the arbitration provisions. Miller v. 


Spector Freight Systems, Inc., 366 F.2d 32 (lst Cir. 1966) 


(per curiam). 
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There is clearly an element of judicial 
discretion ta be applied where a provision absolutely 
precludes review, and the same should be applied to a 
contract term which precludes judicial enforcement. 
However, this is just the sort of situation where pre- 


clusion of enforcement is permissible. Any right or 


remedy available to a union (or employee) arises 
directly out of the AFL-CIO constitution itself, a 
mutually protective agreement among affiliate unions. 
There are no anti-raiding rights or guarantees that 


The affiliates have ceded 


exist outside the contract. 
ultimate authority in this area to the president and 


the Executive Council of the AFL-CIO. Even assuming 


standing, but cf. Abrams v. Carrier Corp., 434 F.2d 


1234, 1249-50 (2d Cir. 1970), cert. denied sub nom. 


United Steelworkers v. Abrams, 401 U.S. 1009 (1971), 
an employee who seeks to invoke the protections of the 
AFL-CIO constitution is bound by the limitations it 


imposcs. 


Since Article XX, Section 20 bars judicial 


enforcement of the Impartial Umpire's award, the 
plaintiffs are limited to the relief available to them 
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under the enforcement provisions of Article XX. 


Summary judgment is granted for defendant, 


there being no substantial question of fact. 


Ps 


So ordered. 


Dated: New York, N. Y. 
March 11, 1976 
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